
ACT 166 POLICY MANUAL  WAGE & HOUR DIVISION 

Effective 02/15/2004 48 

 
APPENDIX C – WMU & ABC VS. SOM & MSBTCC 



Page 3 

455 Mich. 53 I printed in FULL format 

, WESTERN MICHIGAN W R S m  BOARD OF CONTROL. n constitutional body politic and 
corporate, Plaintiff-AppdFce, ASSOCKED BUILDERS & CONTRACTORS. HC., WESTERN 

M m G A N  m R ,  a Michigan Corpcrratian. Intervenor Plaintiff-AppeIlee, v. STATE OF MICHlGAN, 
Defendant-Appellant, and MICHIGAN ST- B W I N G  W E S  AND CONSTRUCI'ION COUNCIL. 

AFL-CIO, a voluntary unincorposated association, Intervenor Defendant-Appellant. 

Nos. I04340,104341 

SUPREME COURT OF MICHIGAN 

455 Mich. 531; 565 N.W.2d 828; 1997 Micb LEXIS 181 1; 134 Lab. Cas. (CCH) P58,298; 4 wage & Hour 
Cas. 2d PNA) 114 

April 10,1997, krgued 

1 

July 29.1997. Decidd 

July 29, 1997, FILED 

PRIOR HESTORY [**+l] KaIamazoo Circuit C o w  
. Donald M. Gmdwillie. J. Court of ApptaEs. 

DOCTOROFE CJ., and D. E. HOLBROOK, R., and 
CORRIGAN. IT. Docket Nos. 1tW52. 166312). 212 
Mich App. 22; 536 N.W2d 609 (1995). 

DISPOSITION: Decision of h e  Court of Appeals re- 
versed. 

CORE TERMS: financed, spansored. contracting, prt- 
d i n g  wage, stare govtmmeent, surety, wag,  general 
ftmd. state institution. plain meaning. ct scq, appropri- 
ation. conmetor, recreational, mcchauics, finance. mi- 
terion, spoasor, lccal school b a r d .  undertaken, thresh- 
old. strictly cwns&t~cd. invitation to bid, fringe benefits, 
prevaiIing. public poIicy, advertisement. unambiguous, 
sponsorship, surplusage 

COUNSEL: Miller, Canfield, Paddmk & Stone, PLC. 
(by D o n  M. Schmidt and Charles E. Rimer) 14.44 West 
Michigan Avc., Kalamazoo, MI 49001-37511, for the 
plaintiff-appellee. 

Frank J. Relley, Attorney General. Thomas L. Cascy, 
Solicitor General. and Kelly Keenan, Assistant Deputy 
Attorney General P.0. Box 30212, Lansing, MI 489091, 
far defendant-appellant Stare of Michigan. 

-P - 
KIimist. Mcfiight. Sale, McClow & Canzano, PC. (by 
John R. Canzano) (400 Galleria Oficentrc, Suite 117, 

Southfield. UI 480341, for defendant-appellant inter- 
vcnor Michigaa State Building and Cansrmction Trades 
Council. 

Amicus Curiae: 

MiIIer, Johnson, Sat11 & C d k t y 1  PL.C. (by Peter J. 
Kok and Timothy 4. Ryan) [SDO Calder PIaza Building, 
Grand Rapids, MI 495031, for the Asswiated Builders & 
contractors, hc. 

mm: BEFORE THE E N n x  BENCH. Chief 
Justice Conrad L. Mallett, Jr., Justices James H. Brickley, 
MichaeI F. Cavanagh, Patricia J. BoyEe, Dorothy [***2] 
Cornstock Riley. Elizakth A. Weaver, Marilyn Kelly. 
BRICKEY, CAVANAGH, BOYLE. and JJ.. 
concumd with MALLETT, C J. RaEY. J. (dissenting). 
WEAVER. J.. w n c m d  with RILEY, J. 

MALEIT. CJ. 

Michigan's prevailing wage act., MCL 408.551 et seq. ; 
MSA 13.256(1) t t  stq., requires h a t  certain conlracts 
for state projects contain a provision obIigating the con- 
tractor to pay workers on the project the wage rate and 
fringe benefits pMiIing in the locality where rhe con- 



Page 4 
455 Mich. 53 1, *533; 565 N.W.2d 828. **829; LEXSEE 

1997 Mich. LEXIS 18 1 1. ***2: 134 Lab. Cas. (CCK) P58298 

smctioa is to occur. We granted leave in this case to tive Mary Brawn requested a formal opinion from the 
detmnine whether Western '~ichi~an Universiry's stu- A m t y  General on the issue. The Attorney General 
dent recreationat facility project i s  subject to the act. The de~wmined that the act does apply general! y to construe- 

trial court and Cow of Appeals determined that b u s c  tioo projects undertaken by state universities, and spxifi- 
state appropriatjons did not directiy finance or guaranty c a y  applies to the student recreational fadities projects. 
financing for the project, the project was not "sponsored OAG, 199 1 - 1992, No 6,723, pp 156-160 (June 23,1992). 
or financed in whoIe or in part by the state" nl within the 
meaning of che act and that, consequently, the project was 
not subject to it. We disagree. Because Western Michigan 
University is essentially an arm of state government. its 
project was sportswed and financed by the starc within 
the plain meaning of the aa.  

nl MCL 408.552; MSA 17.25612). 

Facts 

Westem1 University btgan planning renovation 
of its smucllc ~s~acational facilities in the mid-1980s. It 
entered into various confracts for the planning and work 
on the projcct during the 1980s and early 1WQs. Before 
the Board of Conml of the university finalized the financ- 

/c. ing of the project, bills relaring to the various contracfs 
' w w t  paid out of the university's general fund, which con- 

tained commingled state appropriations. In the spring 
of 1991, the board adopttd an emfhent  fee increase 
to fund h e  project. In December of 1992. after realiz- 
ing that [*534] funds generated from the m h m t  fee 
would not completely cover the cost, the university is- 
sued approximattly S 6Q million in m n u e  bonds. The 
bonds w m  to be primarily repaid with revenues from 
student activity fees. The university additionally pledged, 

- 

certain general fynd revenues. These revenues included 
tuition fees. deposits. charges and receipts, income from 
students. gmss rwenuts from housing, dining and auxil- 
iary facilities, and grants, gifts, donations, and pledges. 
as well as investment incmc. 

The university sent an inqujr to the Depmment of 
I L a k  regarding wheerhw it must [***4] pay conmuction 
w o r k  on the project at the prevailing wage act rate. The 
parties dispurt whether the department informod the uni- 
versity that the act did not apply. The universiry claims 
that the d c p m e n t  indicated that the act did not apply to 
the project because it was not funded by direct state ap 
propriations. The state claims that correspondence from 
the department related [** 8303 to other projects. and not 
lo the recreational facility project at issue here. 

f--. - In Iight of controversy surrounding the applicability of 
the prevaiIing wage act to the project. stare repmenu- 

ImmediateIy fo1lowing release of the Attorney General 
opinion, the university c o m t n ~ o d  tbis declaratory judg- 
ment action The aial court granted summary [*535] 
disposition for the university and the intervtmrglain- 
tiff. Asswiatd Builders & Contractors, Inc., holding 
that because the project [***5] had not been " s p o n s d  
or financed" by h e  state. it was not subject to the act  
The state, and the intwvtnar defendant Michigan State 
Bdding Trades and Commlction Council, BFL-CIQ. 
appealed. The Corn of Appeals afhned. 212 Mich 
App. 22; 536 N. W2d 609 (1 995). The defendant and the 
internor defmdant sought leave to appeal in this Court 
and POW we rtvenc. 

Prevailing Wage Act 

Michigads prevaiIing wage act is generalIy patt 
tcr the federal prevailing wagc act, also horn-as the 
Davis-Bacon Act. 40 USC 276u el seq. Both the fedma1 
and Michigan acts scrvc to promt employees of g w m -  
rnent contractors fivm substandard wages. Federa I courts 
have explained thc public policy underlying the federal 
act as 

"protecting local w a g  standards by preventing conmc- 
tors h m  basing their bids an wages lower than those 
prevailing in the area" . . . [and] "pving Iocd labor and 
the ldal  contractor a fair grpwnrnity to participate in this 
building program. " [ Universities Research h s h ,  Inc v 
Cuutti* 450 US. 754,773-774; 101 S. Cr. 1451; 67 t Ed 
2d 662 (1981 J.] 

The purposes of the Davis-Bacon Act are to protect 
the tmpIoyces [**%I of Gwemtnt contractors fiom 
substandard wages and to promote the hiring of local 
labor rather than cheap I a h r  b m  distant sources. [ 
NORA Georgia Buitding & Comrmcrion Trades Council 
v GoIdrchmidt, 621 F2d 697, 702 (CA 5.1980). j 

[*536] The Michigan prevailing wagc act reflects these 
same public policy concerns. M u g h  its exercise of the 
sovereign police power to regulate he terms and condi- 
tions of employment for the welfare of Michigan workers. 
n2 rht Mchigan Legislature has r e q u i d  that certain can- 
tracts far state projects must contain a provision requiring 
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. h e  conmactor to pay the prevailins wages and fringe ben- stirution" and establishes state s u p v  , 

efits to workers on qualifying projerk 
The legislature shall appropriate monqrs lo maintain . . 
. W a t m  Michigan U n i k i t y  . . . by whatever names 

n2 See Con such institutions may hereafter be known, and other in- 
n 4* ' 49' Wesf maws stitutions of higher education established by law. [Const 

Schools v Dire~rur; ~ c p r  of labo7; I07 Mich. App. 
1963, art 8, P 4.1 237,244; 309 N. WZd 220 (1981). 

Whether a particular project comes within the ambit of 
the act is  governed by the Ianguagt of the act itself. In 
this regard, the act provides: 

Every contract executed between a contracting agent 
[***TI and a successful bidder s contrsetw and mtmd 

into pumrant to advertisement and invitation to bid for a 
state pmjm which requires or involves the employment 
of constmaion mechanics, other than those subject to 
the jurisdiction of the state civil m i c e  commission, and 
which is sponsored or financed in whote or in pan by the 
state shaII contain an express term that the rates of wages 
and fringe benefits a k paid to each class of mechanics 
by the bidder and a11 of his subcontractors, shaU be not 
less than the wage and fringe k c f i t  rates prevailing in 
the FocaIity in which the work is to bt pcrfomd [MCL 

f-'. 
408.552; USA 17.256{2) (emphasis added).] 

In summary. to come within the act. aproject must: (I) bc 
with a "congachg agmk" a tcrm exprcssIy defintd in the 
act: (2) be mtered into after advertisement or invitation 
to bid; (3) lx a state pmjtct. a term also d e w  in the act; 
(4) require the employment of consmction mechanics; 
and [**8313 (5) be sponsored or financed in whole or in 
pan by h e  state. 

[*S371: The parties do not dispute that tht contracts at 
issue were entered into pursuant to an invitation to bid or 
that the projtct sequired the employment [*-$I of con- 
stmction mechanics. CansequtntIp w e  will not M e r  
discuss [ requirements. 1 threshold 

a t  that thr - .  .. 

Futther, h e  regional universities act, MCC 390.551; I 
MSA 15.1120(l), refers to the univmity as a "state insti- 
tlltion" : 

The established stzte institutions (***9j known as 
C m d  Michigan university, Eastern Michigan univcr- 
sity, Northern Michigan univetsiiy and Western Michigan 
university are cantinutd under thwe names. Each instiru- 
tion shall be governed by a separate 8-member board of 
control. 

[*538] Having detemhtd that the universiry is a "m- 
tracting agent," we next turn to whetha the student rcere- 
ationd facilities project it lmdcrtook is a "state projce~" 
The act also express1 y &fines this tmn: 

"Stak project" meam new construction, alteration. rqair, 
ins~allation. painting, decorating. completion.demdition. 
conditioning. reconditioning. or ~ v e r n e n ~  of public 
bnildings. schools. works, bridges, hi&ways, or roads 
auhotizcd by a contracting agent [MCL 408.S5J(b); 
MSA I7.256( l)(b).] 

The parties do n d  dispute that the pmjtct undertaken 
by rhs contracting agent, Wcstm Michigan Univttsrty, 
involved renovations and an addition to the misang stu- 
dent recreation cater. Consequently, it clearly is a "state 
project" within the plain rncaning of the act. 

Tht mitical issue in this a@ is whetha rht project 
satisfies the find threshold requirytcnt To come within 
the act, ~e project mmt be "sponsorad [***ID] or fi- 
nanced in whole or in; part by the state.' This p h s e  is not 

me I : project be with a "contract- defined in the a c t  Thc ~ & r n e y  Generat: m i c l u d d  that 

ing agent" IS cxpialned m the act's definition of the tern the projtct met this find criterion. while thc hid court 

"conmcting agent": 
and Ihc Court of Appeals determined &at it did not. 

'Contracting agent" means any officer. school bard, 
board or commission of the state, or a state institution Sponsored or Fmamcd by the State 

suppond in wholt or in part by stare furrds. authorized 
to enter into a contract for a state project or to perform Ln construing the tams of a statute, this Court has often 

stated that we must give effect to the Lcgislatrrre's intent. 
a state prfijjtc! by the dircct employment of l a b .  [MCL 
408.551(c); MSA 17.256(1)(c).] When statutory Ianguage is clear and unambiguous, we 

must honor the Iegisiativc intent as clearly indicated in 

The university is c1earIy a contncting agent within the that language. No further construction is required or per- 

, plain meaning of the act. The constitutional provisions mitttd Tryc v Michigan [*539] Vaerdns' Fmiliry, 451 

relating to state univmitits dems the univesity an "in- 
Mid. 129, 135; 544 Al W2d 642 (19%). Further, where 
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r= a statute docs not define a term, we will ascribe its plain supra. 
and ordinaq meaning. Id. at 135-136: Shelby Twp v 
Dep'f of Social Services, 143 Mick App. 294,300; 372 
N. WZd 3 3  { I  985). [OAG, supra at 158.1 

We find no ambisuity in the prevailing wage act's thresh- 
old requirement that a project must be "sponsored or fi- 
nanced in whole or in part by the state." No cmmction 
of these terms is required. If the "state," including any 
part of state g o v m t n t .  helps to finance a project, or 
undertakes somc responsibility for a project, this [***I I] 
criterion is met. Because WE agree with the analysis of the 
Attorney General regarding whether the state has spon- 
sored or financed a p r ~ j t c t  in whole or in part, specifically 
regarding the university's project at issue in this case, we 
will set forth that analysis here: 

a the projl 
mcnt of b 
tld that th 

lr*8321 Direct IegisI~tiw appropriation of funds is not 
. . . the only means by which a project can be spon- 
sored or financed by the state. h Wesf Otrawa Public 
Schools v Direcfos D q  't of labor: I07 Mlch App. 237; 
309 h! W2d 220 (1981), Iv den 413 Mich 917 (1982), 
for example, the state did not diPcctIy appropriate any 
funds fc tct in question but did act as a s u q  for 
the P Y  1 on& issued to finance tZlt project The 
Court ht  is was sufficient to constitute "sponsor- 
shipc within the I ~f the prwailing wage ac t  In 
reaching this eon he Cow defined "spansor" as ' "one who ass-, zibility for some other p a o n  
or thing." I07 M i c ~  ~ p p .  ar 247-248. 

meaning ( 
clusion, tl 
% respon! 

r 1 

The h a r d  of conml of a state university assumes re- 
sponsibility for any eonsttuctiw project undertaken by 
the university and the univcrsity, thus. is the "spnsar" of 
the project. State universities are clearly a [*** 121 part of 
state g o m e n t  in Michigan. Regents ufrhc Universiry 
of Michigan v Employment Relarim Comm, 389 Mich 
96,108;2Whl.W2d218(19?3); Bmnum vBdofRegmts 
of University [*540] of Michigan, 5 Mich App. 134, 
138-139: 145 N. W2d 860 (1966).2 

2 It is noted that sevwal casts haw reached a conwary 
result with respect to local school districts. See. c.g., 

We fully agree with this analysis. Western Michigan 
University is "the state" within the 111&11g of the pre- 
vailing wage act This Court has fully and consistentIy ar- . 
ticulatdd the nature of state institutions of higher learning, 
[***13] such as the University of Michigan and Westem 
Michigan University. In Auditor GenemI v Regents Univ 
of Michigan. 83 MicA 467; 47 N. W 440 (18W), this 
Court found that the state universities are organically pan 
afthe state government and found that all university prop 
wty is state property hdd in trust for the public purpose 
of the university. 

While we recognize that start universities must exercise 
a fair mount of independence and con~ol over their day- 
to-day opwations and the use of state university funds in 
Merancc of their educational purpose, this does not 
diminish their essential character as a part of the state. As 
explained by the C o w  of Appeals, in a case involving the 
application of govtrnmental immunity ta the University 
of Michipan: 

Pn spite of its independence. the bard  of regents remains 
a part of the govmment of the State of Michigan. 

* * *  
[*541] 

It is the opinion of this Court that thc legislam can 
validly exercise its police power for he welfare of 'the 
ptople of this State. and a constin*ional carpotation such 
as the of regents of the University of Michigan can 
lawfully be affected thereby. The University of Michigan 
[***14] is an independent branch of the government of 
the Stat? of Michigan. but it is not an idand. wthin,the 
confines of the aperation and aElocation of funds of the 
University, it i s  supreme. W~thout these confines. how- 
ever* there is no reason to allow the regents to use their 
independence to thwart the clearly established public pol- 
icy of the people of Michigan. [ B m m  v Bd of Regents 
of Univ ofMichigan, supm at 138-139.) 

Bowie v Colorno School Bd, 58 Mick App. 233; 227 
In summary, we hold that because Western Michigan 

N m2d 298 (19751, and Mukegon BIdg & Comr T d e s  
a pm atlts wanmmI and 

v Muskegon Area Intermediare School Dist. 130 Mich. 
;trc state funds, the student recreational facility project APP. 420; 343 N. W2d 579 (19831. Iv den 419 Mich 916 
s(ansor ed md fnunccd by the within the 

(1984). These cases are clearly distinguishable, however, 
meaning of the prevailing wage act. Further. because the since school districts hwt been characterized as munic- 
project meets all the other threshold criteria for h e  act's ipnl corporations and arc not part of state government 
application, the university must comply with the act's See, e.g,, Bowie, supra, 58 Mich. App. 239; Stare uni- 

versities, in contrast. src institutions of sate gmmmcnt .  wage and benefit rquirements, 

Regents of rhe Universiry of Michigan, supra; Bmnnm, We: art mindful that our determination regarding 
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6 whether lhe project was spnsowd or financed by the 
state contravenes the nial [**833] court and the Court 
of Agpcals conclusions and docs not cwnpon with the 
Bpamnmt of Labor's longstanding policy in construing 
the act. Our position is somewhat reminiscent of the boy 
who pointed out I*** 151 that the emperor has no c1othes. 
Consequently, we feel compelIed lo cxplo~e and explain 
why the xgments relied on by the Ioww COW are in 
error. 

The primary, and most alluring, of these arguments has 
a certain technical appeaI. This argument is set forth in 
the  following excerpr from the Court of Appeals opinion:: 

[*542] Acceptance sf zhc [state's] interpretation would 
render meaningless the statutmy requirement that the state 
project be "sponsored or financed in whole or in part by 
hc state," . . . 
. . . Whm c o n s m z  a statutt, the murk should pre- 

sume that every word has some meaning a n d  should avoid 
any construction that would rmdcr the statute, or any part 
of it, surplusage w nugatory. Alnrton v Meridian Twp, 
439 Mich 623, 635; 487 N. K2d 155 (1 992). If possi- 
ble, effe~t should be given tach provision. Gebfrardtv 
0 'Rorrrke, 444 Mi& 535,542; 510 N. W2d 900 (1994)- 

r , The Attorney Gtmral w~uId d m  a 1  state projects to k 
qxmared by the sue. This would reader sutplussge the 
requirement that a project be "sponsored or financed in 
whole w in part by the state." Because we find this issue 
to be dispontivc, we nud mt address whether R W  is 
a "contracting [***I61 agent" w whether chis is a "statt 
project" as d e h e d  by the act. [ 212 Mich App. at 26-27.] 

dcrtaken I*** 171 by contracting agents that are not part 
of sure government, for example, a I ~ a l  school bard. 
the "spmared or f inand ,  . . by the state" criterion 
will require closer examination and must be determined 
case by case. The existence of these nonstatc contracting 
agents msures h a t  the "sponsmd or financed" language 
is not mere surplusqc. 

Because the act does not limit how a conmcring agent 
may satisfy he "sponsored or financed. . . by the state" 
criterion, we also refuse to do so. Contracting agents 
that are an integral part of state g o m r n e n t  satisfy ?he 
rtquirtxnent by their wry mature. CoaaactEng agenrs &at 
arc outside state govanmmr can satisfy the requirement 
in a number of ways, including, but not ntcessanly limited 
to, d k c t  IegisSative appropriation of funds and having the 
state act as smty fm payment of b d s  issutd to finance 
the project. 

Other arguments that h e  trial court d i e d  on also srem 
frwl an ersoneons appfication of rules of statutory can- 
stmction. The b t  is the rule that we must give def- 
crmce to an agency's construction of h e  act that ~t is 
charged to administer. D m b  Y River Rouge Bd of Ed. 
406 Mi& 486, 490; 280 rV.K2d 453 (1979). [***I81 
The trial c w n ,  folIcminp this rule, ciW the Depmmt 
of L a w s  Poiicy and M w e  Manual dthtions of 
"financed" and "sponsored" aad then accepted these def- 
iniuons. a3 Appartntly reluctant [**a341 to [*5441 con- 
travene the Depamnmt's longstanding policy, the trial 
corn found that because the university did not scek direct 
appropriations and because &e state did not act as su~ty 
~ O T  repayment of the bonds, the project was outside the 
act's s c v .  

We b t  note that the d t  of construction that statutes 

here, wb 
ruIc is n 
--f C- 

shouId be interpreted to give effect to may term is not 
n3 The Department of hbofs manual contains the needed x e  the statutory language is clw, Evcn folIowing definitions: so. the nisapp1itd. Holding that a project un- 

dertaken a m  = n a n d  by h c  universitv, an am-of smtc Financed in whole or in part by the state- means government, is necessarily "sponsored and financcd in 
providing or making state monies availrtble for capi- 

whole or in pan by zhc state" does not equate with find- 
tal outlay or debt smrict. . 

ing that every state p j t a  comes within the act Neither 
daes such a holding render the "sponr;orcd and financed Sponsored by thc state-means thatthe state acts as 
criterion surplusage. a surety by assuming the financial twpomibilities for 

There nre "contracting agents" that are not a part of state 
an authorized conaacring agent. 

govrmmenr, in conmast to the university here, whose 
projects may or may nor k "sponsoted or financed in As we have already noted, no construction is needed' 
whole or in part by the state." If a "conmacting agent" is where the language of the statute i s  char and can k given 
a part of stntc government, for example a state agency or its plain and ordinary meaning. Consequently, we wouId 
deparhent. w a state institution like Western Michigan not reach this rule of consmdon. I** 191 
University, all its projec~ will ~ectssxily be spomoitd 
or financed by the state. If hose projects meet the other Funhtr, whle an agency's construction genemlly dc- 

servcs dcfcreuce, ir is not controlling and cannot be wed tfircbhold l*543] crimria discussed earlier in p a n  n, they 
to overcome the statute's plain meaning. Id.; Wington  wiII corn within the act. In conaast, for PM~KO un- 
Service Curp v Acring Cornrn'r of ins, M Mich. 481, 
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State university brought declaratory judgment ac-
tion against state, seeking determination as to
whether Prevailing Wage Act applied to student re-
creational facility project. The Kalamazoo Circuit
Court, Donald E. Goodwillie, J., granted summary
disposition for university. State appealed. The
Court of Appeals, 212 Mich.App. 22, 536 N.W.2d
609, affirmed. State sought leave to appeal. The Su-
preme Court, Mallet, C.J., held that the student re-
creational facility project was “sponsored or fin-
anced in whole or in part by the state” within mean-
ing of Prevailing Wage Act.

Reversed.

Riley, J., dissented with opinion in which Weaver,
J., concurred.
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361VI Construction and Operation

361VI(A) General Rules of Construction
361k187 Meaning of Language

361k190 k. Existence of Ambiguity.
Most Cited Cases
When statutory language is clear and unambiguous,
Supreme Court must honor legislative intent as
clearly indicated in that language; no further con-
struction is required or permitted.

[4] Statutes 361 188

361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
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361k187 Meaning of Language
361k188 k. In General. Most Cited

Cases
Where statute does not define term, Supreme Court
will ascribe its plain and ordinary meaning.

[5] Labor and Employment 231H 2304

231H Labor and Employment
231HXIII Wages and Hours

231HXIII(B) Minimum Wages and Overtime
Pay

231HXIII(B)4 Operation and Effect of
Regulations

231Hk2304 k. Prevailing Wages. Most
Cited Cases

(Formerly 232Ak1268 Labor Relations)
State university's student recreational facility
project was “sponsored or financed in whole or in
part by the state” within meaning of Prevailing
Wage Act, though university had not sought direct
state appropriations for project and state did not act
as surety for payment of bonds issued to finance
project; university was part of state government and
its funds were state funds. M.C.L.A. § 408.552.

[6] Statutes 361 219(4)

361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k213 Extrinsic Aids to Construction

361k219 Executive Construction
361k219(4) k. Erroneous Construc-

tion; Conflict with Statute. Most Cited Cases
While administrative agency's construction of stat-
ute generally deserves deference, it is not con-
trolling and cannot be used to overcome statute's
plain meaning.

[7] Statutes 361 241(2)

361 Statutes
361VI Construction and Operation

361VI(B) Particular Classes of Statutes
361k241 Penal Statutes

361k241(2) k. Nature and Subject-Mat-
ter of Statute. Most Cited Cases

Mere inclusion of misdemeanor penalty provision
in Prevailing Wage Act did not render the Act a
criminal statute to be strictly construed when de-
termining its application to project; overruling
Bowie v. Coloma School Bd., 58 Mich.App. 233,
227 N.W.2d 298,Muskegon Bldg. & Constr. Trades
v. Muskegon Area Intermediate School Dist., 130
Mich.App. 420, 343 N.W.2d 579. M.C.L.A. §
408.551 et seq.

[8] Statutes 361 236

361 Statutes
361VI Construction and Operation

361VI(B) Particular Classes of Statutes
361k236 k. Remedial Statutes. Most Cited

Cases
Remedial statute is designed to correct existing law,
redress existing grievance or introduce regulations
conducive to public good.

[9] Statutes 361 236

361 Statutes
361VI Construction and Operation

361VI(B) Particular Classes of Statutes
361k236 k. Remedial Statutes. Most Cited

Cases

Statutes 361 241(1)

361 Statutes
361VI Construction and Operation

361VI(B) Particular Classes of Statutes
361k241 Penal Statutes

361k241(1) k. In General. Most Cited
Cases
Remedial statutes, and remedial portions of penal
statutes, are to be liberally construed.

**829 *532 Miller, Canfield, Paddock & Stone,
P.L.C.by Don M. Schmidt and Charles E. Ritter,
Kalamazoo, for Plaintiff-Appellee.
Frank J. Kelley, Attorney General, Thomas L. Ca-
sey, Solicitor General, and Kelly Keenan, Assistant
Deputy Attorney General, Lansing, for Defendant-
Appellant State of Michigan.
Klimist, McKnight, Sale, McClow & Canzano, P.C.
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by John R. Canzano, Southfield, for Defendant-Ap-
pellant Intervenor Michigan State Building and
Construction Trades Council.
Miller, Johnson, Snell & Cummiskey, P.L.C. by
Peter J. Kok and Timothy J. Ryan, Grand Rapids,
amicus curiae, for Associated Builders & Contract-
ors, Inc.

*533 Opinion
MALLETT, Chief Justice.
Michigan's prevailing wage act, M.C.L. § 408.551et
seq.; M.S.A. § 17.256(1) et seq., requires that cer-
tain contracts for state projects contain a provision
obligating the contractor to pay workers on the
project the wage rate and fringe benefits prevailing
in the locality where the construction is to occur.
We granted leave in this case to determine whether
Western Michigan University's student recreational
facility project is subject to the act. The trial court
and Court of Appeals determined that because state
appropriations did not directly finance or guaranty
financing for the project, the project was not
“sponsored or financed in whole or in part by the
state” FN1 within the meaning of the act and that,
consequently, the project was not subject to it. We
disagree. Because Western Michigan University is
essentially an arm of state government, its project
was sponsored and financed by the state within the
plain meaning of the act.

FN1. M.C.L. § 408.552; M.S.A. §
17.256(2).

I

Facts

Western Michigan University began planning
renovation of its student recreational facilities in
the mid-1980s. It entered into various contracts for
the planning and work on the project during the
1980s and early 1990s. Before the Board of Control
of the university finalized the financing of the
project, bills relating to the various contracts were
paid out of the university's general fund, which
contained commingled state appropriations. In the
spring of 1991, the board adopted an enrollment fee
increase to fund the project. In December of 1992,

after realizing that *534 funds generated from the
enrollment fee would not completely cover the cost,
the university issued approximately $60 million in
revenue bonds. The bonds were to be primarily re-
paid with revenues from student activity fees. The
university additionally pledged certain general fund
revenues. These revenues included tuition fees, de-
posits, charges and receipts, income from students,
gross revenues from housing, dining and auxiliary
facilities, and grants, gifts, donations, and pledges,
as well as investment income.

The university sent an inquiry to the Department of
Labor regarding whether it must pay construction
workers on the project at the prevailing wage act
rate. The parties dispute whether the department in-
formed the university that the act did not apply. The
university claims that the department indicated that
the act did not apply to the project because it was
not funded by direct state appropriations. The state
claims that correspondence from the department re-
lated **830 to other projects, and not to the recre-
ational facility project at issue here.

In light of controversy surrounding the applicability
of the prevailing wage act to the project, state rep-
resentative Mary Brown requested a formal opinion
from the Attorney General on the issue. The Attor-
ney General determined that the act does apply gen-
erally to construction projects undertaken by state
universities, and specifically applies to the student
recreational facilities projects. OAG, 1991-1992,
No. 6,723, pp. 156-160 (June 23, 1992).

Immediately following release of the Attorney Gen-
eral opinion, the university commenced this declar-
atory judgment action. The trial court granted sum-
mary*535 disposition for the university and the in-
tervenor plaintiff, Associated Builders & Contract-
ors, Inc., holding that because the project had not
been “sponsored or financed” by the state, it was
not subject to the act. The state, and the intervenor
defendant Michigan State Building Trades and
Construction Council, AFL-CIO, appealed. The
Court of Appeals affirmed. 212 Mich.App. 22, 536
N.W.2d 609 (1995). The defendant and the inter-
venor defendant sought leave to appeal in this
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Court and now we reverse.

II

Prevailing Wage Act

Michigan's prevailing wage act is generally pat-
terned after the federal prevailing wage act, also
known as the Davis-Bacon Act. 40 U.S.C. § 276aet
seq. Both the federal and Michigan acts serve to
protect employees of government contractors from
substandard wages. Federal courts have explained
the public policy underlying the federal act as
“protect[ing] local wage standards by preventing
contractors from basing their bids on wages lower
than those prevailing in the area”... [and] “giv [ing]
local labor and the local contractor a fair opportun-
ity to participate in this building program.” [Uni-
versities Research Ass'n, Inc. v. Coutu, 450 U.S.
754, 773-774, 101 S.Ct. 1451, 1463, 67 L.Ed.2d
662 (1981).]
The purposes of the Davis-Bacon Act are to protect
the employees of Government contractors from
substandard wages and to promote the hiring of loc-
al labor rather than cheap labor from distant
sources. [North Georgia Building & Construction
Trades Council v. Goldschmidt, 621 F.2d 697, 702
(C.A.5, 1980).]

*536 The Michigan prevailing wage act reflects
these same public policy concerns. Through its ex-
ercise of the sovereign police power to regulate the
terms and conditions of employment for the welfare
of Michigan workers, FN2 THE MICHIGAN LE-
gislATure has Required that certain contracts for
state projects must contain a provision requiring the
contractor to pay the prevailing wages and fringe
benefits to workers on qualifying projects.

FN2. See Const. 1963, art. 4, § 49; West
Ottawa Public Schools v. Director, Dept of
Labor, 107 Mich.App. 237, 244, 309
N.W.2d 220 (1981).

Whether a particular project comes within the ambit
of the act is governed by the language of the act it-
self. In this regard, the act provides:
Every contract executed between a contracting

agent and a successful bidder as contractor and
entered into pursuant to advertisement and invita-
tion to bid for a state project which requires or in-
volves the employment of construction mechanics,
other than those subject to the jurisdiction of the
state civil service commission, and which is
sponsored or financed in whole or in part by the
state shall contain an express term that the rates of
wages and fringe benefits to be paid to each class of
mechanics by the bidder and all of his subcontract-
ors, shall be not less than the wage and fringe bene-
fit rates prevailing in the locality in which the work
is to be performed. [M.C.L. § 408.552; M.S.A. §
17.256(2) (emphasis added).]

In summary, to come within the act, a project must:
(1) be with a “contracting agent,” a term expressly
defined in the act; (2) be entered into after advert-
isement or invitation to bid; (3) be a state project, a
term also defined in the act; (4) require the employ-
ment of construction mechanics; and **831 (5) be
sponsored or financed in whole or in part by the
state.

*537 The parties do not dispute that the contracts at
issue were entered into pursuant to an invitation to
bid or that the project required the employment of
construction mechanics. Consequently, we will not
further discuss these two threshold requirements.

[1] The requirement that the project be with a
“contracting agent” is explained in the act's defini-
tion of the term “contracting agent”:
“Contracting agent” means any officer, school
board, board or commission of the state, or a state
institution supported in whole or in part by state
funds, authorized to enter into a contract for a state
project or to perform a state project by the direct
employment of labor. [M.C.L. § 408.551(c);
M.S.A. § 17.256(1)(c).]

The university is clearly a contracting agent within
the plain meaning of the act. The constitutional pro-
visions relating to state universities deems the uni-
versity an “institution” and establishes state sup-
port:
The legislature shall appropriate moneys to main-
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tain ... Western Michigan University ... by whatever
names such institutions may hereafter be known,
and other institutions of higher education estab-
lished by law. [Const 1963, art 8, § 4.]

Further, the regional universities act, M.C.L. §
390.551; M.S.A. § 15.1120(1), refers to the uni-
versity as a “state institution”:
The established state institutions known as Central
Michigan university, Eastern Michigan university,
Northern Michigan university and Western
Michigan university are continued under these
names. Each institution shall be governed by a sep-
arate 8-member board of control.

[2] *538 Having determined that the university is a
“contracting agent,” we next turn to whether the
student recreational facilities project it undertook is
a “state project.” The act also expressly defines this
term:
“State project” means new construction, alteration,
repair, installation, painting, decorating, comple-
tion, demolition, conditioning, reconditioning, or
improvement of public buildings, schools, works,
bridges, highways, or roads authorized by a con-
tracting agent. [M.C.L. § 408.551(b); M.S.A. §
17.256(1)(b).]

The parties do not dispute that the project under-
taken by the contracting agent, Western Michigan
University, involved renovations and an addition to
the existing student recreation center. Con-
sequently, it clearly is a “state project” within the
plain meaning of the act.

The critical issue in this appeal is whether the
project satisfies the final threshold requirement. To
come within the act, the project must be “sponsored
or financed in whole or in part by the state.” This
phrase is not defined in the act. The Attorney Gen-
eral concluded that the project met this final cri-
terion, while the trial court and the Court of Ap-
peals determined that it did not.

III

Sponsored or Financed by the State

[3][4] In construing the terms of a statute, this
Court has often stated that we must give effect to
the Legislature's intent. When statutory language is
clear and unambiguous, we must honor the legislat-
ive intent as clearly indicated in that language. No
further construction is required or permitted.
*539Tryc v. Michigan Veterans' Facility, 451 Mich.
129, 135, 545 N.W.2d 642 (1996). Further, where a
statute does not define a term, we will ascribe its
plain and ordinary meaning. Id. at 135-136, 545
N.W.2d 642; Shelby Twp. v. Dep't of Social Ser-
vices, 143 Mich.App. 294, 300, 372 N.W.2d 533
(1985).

[5] We find no ambiguity in the prevailing wage
act's threshold requirement that a project must be
“sponsored or financed in whole or in part by the
state.” No construction of these terms is required. If
the “state,” including any part of state government,
helps to finance a project, or undertakes some re-
sponsibility for a project, this criterion is met. Be-
cause we agree with the analysis of the Attorney
General regarding whether the state has sponsored
or financed a project in whole or in part, specific-
ally regarding the university's project at issue in
this case, we will set forth that analysis here:
**832 Direct legislative appropriation of funds is
not ... the only means by which a project can be
sponsored or financed by the state. In West Ottawa
Public Schools v. Director, Dep't of Labor, 107
Mich.App. 237, 309 N.W.2d 220 (1981), lv den413
Mich. 917 (1982), for example, the state did not
directly appropriate any funds for the project in
question but did act as a surety for the payment of
bonds issued to finance the project. The Court held
that this was sufficient to constitute “sponsorship”
within the meaning of the prevailing wage act. In
reaching this conclusion, the Court defined
“sponsor” as “one who assumes responsibility for
some other person or thing.” 107 Mich.App at
247-248, 309 N.W.2d 220.
The board of control of a state university assumes
responsibility for any construction project under-
taken by the university and the university, thus, is
the “sponsor” of the project. State universities are
clearly a part of state government in Michigan. Re-
gents of the University of Michigan v. Employment
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Relations Comm., 389 Mich. 96, 108, 204 N.W.2d
218 (1973); *540Branum v. Bd. of Regents of Uni-
versity of Michigan, 5 Mich.App. 134, 138-139,
145 N.W.2d 860 (1966).2

FN2. It is noted that several cases have
reached a contrary result with respect to
local school districts. See, e.g., Bowie v.
Coloma School Bd., 58 Mich.App. 233,
227 N.W.2d 298 (1975), and Muskegon
Bldg. & Constr. Trades v. Muskegon Area
Intermediate School Dist., 130 Mich.App.
420, 343 N.W.2d 579 (1983), lv den419
Mich. 916 (1984). These cases are clearly
distinguishable, however, since school dis-
tricts have been characterized as municipal
corporations and are not part of state gov-
ernment. See, e.g., Bowie, supra, 58
Mich.App at 239, 227 N.W.2d 298; State
universities, in contrast, are institutions of
state government. Regents of the Uni-
versity of Michigan, supra; Branum, supra.

[OAG, supra at 158.]

We fully agree with this analysis. Western
Michigan University is “the state” within the mean-
ing of the prevailing wage act. This Court has fully
and consistently articulated the nature of state insti-
tutions of higher learning, such as the University of
Michigan and Western Michigan University. In
Auditor General v. Regents of the Univ., 83 Mich.
467, 47 N.W. 440 (1890), this Court found that the
state universities are organically part of the state
government and found that all university property is
state property held in trust for the public purpose of
the university.

While we recognize that state universities must ex-
ercise a fair amount of independence and control
over their day-to-day operations and the use of state
university funds in furtherance of their educational
purposes, this does not diminish their essential
character as a part of the state. As explained by the
Court of Appeals, in a case involving the applica-
tion of governmental immunity to the University of
Michigan:

In spite of its independence, the board of regents re-
mains a part of the government of the State of
Michigan.

* * * * * *
*541 It is the opinion of this Court that the legis-
lature can validly exercise its police power for the
welfare of the people of this State, and a constitu-
tional corporation such as the board of regents of
the University of Michigan can lawfully be affected
thereby. The University of Michigan is an inde-
pendent branch of the government of the State of
Michigan, but it is not an island. Within the con-
fines of the operation and allocation of funds of the
University, it is supreme. Without these confines,
however, there is no reason to allow the regents to
use their independence to thwart the clearly estab-
lished public policy of the people of Michigan.
[Branum v. Bd of Regents of Univ. of Michigan,
supra at 138-139, 145 N.W.2d 860.]

In summary, we hold that because Western
Michigan University is a part of state government
and its funds are state funds, the student recreation-
al facility project is sponsored and financed by the
state within the plain meaning of the prevailing
wage act. Further, because the project meets all the
other threshold criteria for the act's application, the
university must comply with the act's wage and be-
nefit requirements.

We are mindful that our determination regarding
whether the project was sponsored or financed by
the state contravenes the trial **833 court and the
Court of Appeals conclusions and does not comport
with the Department of Labor's longstanding policy
in construing the act. Our position is somewhat re-
miniscent of the boy who pointed out that the em-
peror has no clothes. Consequently, we feel com-
pelled to explore and explain why the arguments re-
lied on by the lower courts are in error.

The primary, and most alluring, of these arguments
has a certain technical appeal. This argument is set
forth in the following excerpt from the Court of Ap-
peals opinion:
*542 [A]cceptance of the [state's] interpretation
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would render meaningless the statutory requirement
that the state project be “sponsored or financed in
whole or in part by the state.”...
...When construing a statute, the court should pre-
sume that every word has some meaning and should
avoid any construction that would render the stat-
ute, or any part of it, surplusage or nugatory. Alt-
man v. Meridian Twp., 439 Mich. 623, 635, 487
N.W.2d 155 (1992). If possible, effect should be
given to each provision. Gebhardt v. O'Rourke, 444
Mich. 535, 542, 510 N.W.2d 900 (1994). The At-
torney General would deem all state projects to be
sponsored by the state. This would render surplus-
age the requirement that a project be “sponsored or
financed in whole or in part by the state.” Because
we find this issue to be dispositive, we need not ad-
dress whether WMU is a “contracting agent” or
whether this is a “state project” as defined by the
act. [212 Mich.App at 26-27, 536 N.W.2d 609.]

We first note that the rule of construction that stat-
utes should be interpreted to give effect to every
term is not needed here, where the statutory lan-
guage is clear. Even so, the rule is misapplied.
Holding that a project undertaken and financed by
the university, an arm of state government, is ne-
cessarily “sponsored and financed in whole or in
part by the state” does not equate with finding that
every state project comes within the act. Neither
does such a holding render the “sponsored and fin-
anced” criterion surplusage.

There are “contracting agents” that are not a part of
state government, in contrast to the university here,
whose projects may or may not be “sponsored or
financed in whole or in part by the state.” If a
“contracting agent” is a part of state government,
for example a state agency or department, or a state
institution like Western Michigan University, all its
projects will necessarily be sponsored or financed
by the state. If those projects meet the other
threshold *543 criteria discussed earlier in part II,
they will come within the act. In contrast, for
projects undertaken by contracting agents that are
not part of state government, for example, a local
school board, the “sponsored or financed ... by the
state” criterion will require closer examination and

must be determined case by case. The existence of
these nonstate contracting agents ensures that the
“sponsored or financed” language is not mere sur-
plusage.

Because the act does not limit how a contracting
agent may satisfy the “sponsored or financed ... by
the state” criterion, we also refuse to do so. Con-
tracting agents that are an integral part of state gov-
ernment satisfy the requirement by their very
nature. Contracting agents that are outside state
government can satisfy the requirement in a number
of ways, including, but not necessarily limited to,
direct legislative appropriation of funds and having
the state act as surety for payment of bonds issued
to finance the project.

Other arguments that the trial court relied on also
stem from an erroneous application of rules of stat-
utory construction. The first is the rule that we must
give deference to an agency's construction of the
act that it is charged to administer. Davis v. River
Rouge Bd. of Ed., 406 Mich. 486, 490, 280 N.W.2d
453 (1979). The trial court, following this rule,
cited the Department of Labor's Policy and Proced-
ure Manual definitions of “financed” and
“sponsored” and then accepted these
definitions.FN3 Apparently reluctant **834 to *544
contravene the Department's longstanding policy,
the trial court found that because the university did
not seek direct appropriations and because the state
did not act as surety for repayment of the bonds, the
project was outside the act's scope.

FN3. The Department of Labor's manual
contains the following definitions:
Financed in whole or in part by the state---
means providing or making state monies
available for capital outlay or debt service.
Sponsored by the state---means that the
state acts as a surety by assuming the fin-
ancial responsibilities for an authorized
contracting agent.

As we have already noted, no construction is
needed where the language of the statute is clear
and can be given its plain and ordinary meaning.
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Consequently, we would not reach this rule of con-
struction.

[6] Further, while an agency's construction gener-
ally deserves deference, it is not controlling and
cannot be used to overcome the statute's plain
meaning. Id.; Ludington Service Corp. v. Acting
Comm'r of Ins., 444 Mich. 481, 505, 511 N.W.2d
661 (1994). The extremely limited and artificial
definition that the department places on the
“sponsored or financed” language simply has no
basis in the act. The act does not require direct le-
gislative appropriations of state monies as a
threshold criterion. Nor does it limit its definition
of “sponsorship” to instances where the state acts as
surety. We refuse to so artificially limit the clear
terms of the act and instead ascribe the commonly
understood definitions of these terms, as explained
earlier in this opinion.

[7] The other rule of construction that the trial court
erroneously applied is the rule of strict construc-
tion. Because the prevailing wage act is in deroga-
tion of the common law, and because it contains a
misdemeanor criminal penalty provision, the trial
court, following previous Court of Appeals opin-
ions, found *545 that its terms must be strictly con-
strued against its application.FN4 The rule of strict
construction should not apply to application of the
prevailing wage act in this context. As noted by the
Court of Appeals in determining whether another
act, the Pesticide Control Act, M.C.L. § 286.551;
M.S.A. § 12.340(1), should be strictly construed:

FN4. Bowie, supra at 241, 227 N.W.2d
298; Muskegon, supra at 437, 343 N.W.2d
579.

The general rule that criminal statutes are to be
strictly construed is inapplicable when the general
purpose of the Legislature is manifest and is sub-
served by giving the words used in the statute their
ordinary meaning. United States v. P. Koenig Coal
Co., 270 U.S. 512, 520, 46 S.Ct. 392, 394, 70 L.Ed.
709, 713 (1926). [People v. Jackson, 176
Mich.App. 620, 628, 440 N.W.2d 39 (1989).]

[8] As previously noted, the Michigan act, like the

federal Davis-Bacon Act, implements public policy
beneficial to businesses and their workers on gov-
ernment construction projects by providing for a
certain minimum wage rate and benefit level. The
primary purpose of the act is remedial, rather than
criminal, in nature. “A remedial statute is designed
to correct an existing law, redress an existing griev-
ance, or introduce regulations conducive to the pub-
lic good.” In re School Dist. No. 6, Paris & Wyom-
ing Twps., 284 Mich. 132, 144, 278 N.W. 792
(1938).

[9] The mere inclusion of a misdemeanor penalty
provision does not render the act a criminal statute
that must be strictly construed. Similar to the pre-
vailing wage act, the Minimum Wage Law, M.C.L.
§ 408.381et seq.; M.S.A. § 17.255(1) et seq., and
the Worker's Disability Compensation Act, M.C.L.
§ 418.101et seq.; M.S.A. *546 § 17.237(101) et
seq., also regulate the terms and conditions of em-
ployment. These acts also are in derogation of the
common law and contain misdemeanor penalty pro-
visions. M.C.L. § 408.396; M.S.A. § 17.225(16),
M.C.L. § 418.125; M.S.A. § 17.237(125).
However, neither of these acts has been construed
as criminal statutes, nor have their terms generally
been strictly construed. See Gross v. Great Atlantic
& Pacific Tea Co., 87 Mich.App. 448, 274 N.W.2d
817 (1978); Rice v. Michigan Sugar Co., 83
Mich.App. 508, 269 N.W.2d 202 (1978). Further,
even if we were to find that the prevailing wage act
was generally a criminal statute, we would construe
its remedial provisions, including the threshold cri-
teria for its applicability, liberally.
Remedial statutes, and the remedial portions of
penal statutes, are to be liberally **835 construed.
See, e.g., Robinson v. Harmon, 157 Mich. 272, 278,
122 N.W. 106 (1909); Rancour v. The Detroit Edis-
on Co., 150 Mich.App. 276, 285, 388 N.W.2d 336
(1986), lv den 428 Mich. 860 (1987); Pi-Con, Inc.
v. A J Anderson Construction Co., 169 Mich.App.
389, 395, 425 N.W.2d 563 (1988). [Jackson, supra
at 628, n. 3, 440 N.W.2d 39.]

To the extent that previous decisions of the Court
of Appeals have indicated that the rule of strict con-
struction should apply when determining the ap-
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plicability of the prevailing wage act, those portions
of those decisions are overruled. See Bowie, supra
at 241, 227 N.W.2d 298; Muskegon, supra at 437,
343 N.W.2d 579.

IV

Conclusion

For the above reasons, we hold that Western
Michigan University's student recreational facilities
project comes within the ambit of the prevailing
wage act. *547 Because the university is a part of
state government in its creation and operation,
projects it undertakes are “sponsored or financed ...
by the state” within the meaning of the act regard-
less of whether there are other direct state appropri-
ations or other state sponsorship and are subject to
it when the other threshold criteria are met. We
therefore reverse the decision of the Court of Ap-
peals.

BRICKLEY, MICHAEL F. CAVANAGH, BOYLE
and MARILYN J. KELLY, JJ., concurred with
MALLETT, C.J.
RILEY, Justice (dissenting).
Because I disagree with the majority's conclusion
that Western Michigan University's project to build
a recreational facility is subject to the prevailing
wage act, I respectfully dissent. I believe that the
majority has given a strained interpretation of the
meaning of “sponsored or financed in whole or in
part by the state” in the act that is not supported by
the plain meaning of the statute, is contradicted by
the statute itself, and renders nugatory part of the
provisions where the building agent is a state insti-
tution. I would adopt the long-held interpretation of
the agency responsible for administering this act,
the Department of Labor, and hold that a project is
sponsored or financed by the state when it was
either (1) financed by the state, i.e., where the state
made money available for a capital outlay or debt
service, or (2) sponsored by the state, i.e., where
the state became a surety for the project. In the in-
stant case, the State of Michigan did not finance or
sponsor the university's project to expand the stu-
dent recreational facility because the university did

not use state funds for the project and the state did
not act as a surety to indemnify the debt the uni-
versity incurred *548 on the project. Consequently,
I would conclude that the prevailing wage act does
not apply. The trial court properly entered judgment
on behalf of the university by ruling that the act did
not apply. I would affirm the Court of Appeals de-
cision upholding the trial court's grant of summary
disposition in favor of the university.

ANALYSIS

I. Prevailing Wage Act

The prevailing wage act, M.C.L. § 408.551et seq.;
M.S.A. § 17.256(1) et seq., requires that certain
contracts for state projects must contain a provision
that requires the contractor to pay wages and fringe
benefits to construction employees at the prevailing
wage in the locality where the construction is to oc-
cur. Section 2 of the prevailing wage act contains
the primary mandate:
Every contract executed between a contracting
agent and a successful bidder as contractor and
entered into pursuant to advertisement and invita-
tion to bid for a state project which requires or in-
volves the employment of construction mechanics,
other than those subject to the jurisdiction of the
state civil service commission, and which is
sponsored or financed in whole or in part by the
state shall contain an express term that the rates of
wages and fringe benefits to be paid to each class of
mechanics by the bidder and all of his subcontract-
ors, shall be not less than the wage and fringe bene-
fit rates prevailing in the locality in which the work
is to be **836 performed. [M.C.L. § 408.552;
M.S.A. § 17.256(2) (emphasis added).]

I agree with the majority that this provision thereby
requires a governmental employer to pay the pre-
vailing wage if a project meets the following five
conditions:*549 the project must (1) be with a
“contracting agent” as defined by the act, (2) be
entered into pursuant to an advertisement and invit-
ation to bid, (3) be a “state project” as defined by
the act, (4) involve the employment of construction
mechanics, and (5) be “sponsored or financed in
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whole or part by the state.” See Op., pp. 830-831.

II. Majority's Interpretation of the Act and the
Proper Interpretation

The only issue on appeal is whether the project to
build a recreational facility initiated by Western
Michigan University was “sponsored or financed in
whole or in part by the state.” The majority asserts
that the statute unambiguously provides that this
project was sponsored and financed by the state be-
cause “Western Michigan University is ‘the state’ ”
for purposes of the act. See Op., p. 832. I do not be-
lieve that this conclusion is required by the plain
meaning of the act.

In fact, the majority's interpretation of the word
“state” in the phrase “sponsored or financed in
whole or in part by the state” is contradicted by the
statute's usage of the word “state” in the very same
statute in its third element. The majority concludes
that the term “state” in this phrase unambiguously
includes state universities like Western Michigan,
but also unambiguously excludes local school
boards. See Op., p. 833.FN1 In contrast, in requir-
ing that a project subject to the prevailing wage act
be a “state project,” *550 the statute clearly
provides that an improvement by a local school
board is a “state project.”

FN1. The majority reasons as follows:
[W]e hold that because Western Michigan
University is a part of state government
and its funds are state funds, the student
recreational facility project is sponsored
and financed by the state within the plain
meaning of the prevailing wage act. [Op.,
p. 832.]
[F ]or projects undertaken by contracting
agents that are not part of state govern-
ment, for example, a local school board,
the “sponsored or financed ... by the state”
criterion will require closer examination
and must be determined case by case. [Op.,
p. 833 (emphasis added).]

A “state project” is defined by the act as a “new
construction, alteration, repair, installation, paint-

ing, decorating, completion, demolition, condition-
ing, reconditioning, or improvement of public
buildings, schools, works, bridges, highways, or
roads authorized by a contracting agent. ” M.C.L. §
408.551(b); M.S.A. § 17.256(1)(b) (emphasis ad-
ded). The statute defines a “contracting agent” as
“any officer, school board, board or commission of
the state, or a state institution supported in whole or
in part by state funds, authorized to enter into a
contract for a state project or to perform a state
project by the direct employment of labor.” M.C.L.
§ 408.551(c); M.S.A. § 17.256(1)(c) (emphasis ad-
ded). Thus, there can be no dispute that, according
to the statute, a local school board may begin a
“state project.” The majority's interpretation,
however, creates an inconsistency in the statute: a
project by a local school board may be a “state
project” under the statute's third element, but, at the
same time, a local school board is not part of the
“state” for the purposes of the fifth element. See
Op., p. 833. This contradiction manifests the fallacy
of the majority's claim that it is expounding on the
unambiguous, plain meaning of the word “state.”

The analysis is flawed for a second reason. The ma-
jority's novel interpretation of the statute renders
superfluous the first of the five elements, i.e., that
the *551 project be with a “contracting agent,”
where the contracting agent is a state institution.
The statute provides that a state institution that is
supported by state funds like Western Michigan
University is a “contracting agent” under the
act.FN2 The university concedes on appeal the
point that Western Michigan University is a con-
tracting agent. Where an employer like Western
Michigan University meets the statute's first ele-
ment of the test (involve a “contracting agent”) be-
cause it is a state institution, it will then, according
to the majority's **837 interpretation, always meet
the fifth element that the project be “sponsored or
financed ... by the state” because Western Michigan
University is the state.

FN2. The fact that Western Michigan Uni-
versity is a “state institution” is, in my
opinion, a good example of a point that is
unambiguous.
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The majority attempts to address this claim that its
interpretation renders part of the statute to be mere
“surplusage” as the Court of Appeals concluded,
see 212 Mich.App. 22, 26, 536 N.W.2d 609 (1995),
by noting that there are other entities defined by the
act as “contracting agent[s]” that are not part of the
state for whom the fifth element would be relevant.
See Op., pp. 832-833. Nevertheless, the statute's
fifth requirement would still be redundant for
“state” contracting agents (as interpreted by the ma-
jority). The rules of statutory construction require
that this Court read separate provisions of a statute
consistently as a whole to ensure that each provi-
sion is given effect. Gebhardt v. O'Rourke, 444
Mich. 535, 542, 510 N.W.2d 900 (1994). By ana-
logy, this Court should interpret a statute to ensure
that an interpretation of one provision does not
render another superfluous in a substantial*552
number of cases. The Legislature likely did not in-
tend to create such a cumbersome, awkward statute.

The majority's error is rooted in its mistaken belief
that the word “state” is unambiguous in the phrase
“sponsored or financed in whole or in part by the
state.” In my opinion, the word “state” may be con-
strued narrowly to include only the three branches
of state government (executive, legislative, and ju-
diciary) and the agencies they operate. Or, the
“state” may be construed broadly to include the
three branches of state government and their agen-
cies as well as all municipalities and institutions
that are created by the state. Traditionally, cities,
like state universities and colleges, are considered
municipal corporations and creatures of the state.
Sinas v. City of Lansing, 382 Mich. 407, 411, 170
N.W.2d 23 (1969). The word “state” in the fifth
element may also plausibly be interpreted, as ad-
vanced by the majority, to include all state govern-
mental agencies, and state institutions, like state
universities and state mental health facilities, but
not smaller units of government created by the
state. This Court should examine the purpose of this
fifth element and examine it in the context of the
earlier provisions to discern its meaning here.

The focus of the fifth element is on whether the
project is “sponsored or financed” by the state gov-

ernment, not on whether the agency or institution
initiating the project is a governmental entity. The
statute ensures the latter point in its first element,
by guaranteeing that the project is with a
“contracting agent.” Every entity listed in the defin-
ition of contracting agent could be loosely de-
scribed as a state *553 actor. In focusing on wheth-
er the project is financed or sponsored by the state,
the statute's fifth element appears to ensure that
either the Legislature has authorized funds for the
project or there has been a state action by one of the
three branches of government to sponsor the
project. The act, however, provides no definition of
the terms “sponsor” or “finance.”

The Department of Labor has defined these terms
for its administrative use in its policy and procedur-
al manual from 1992 as follows:
Financed in whole or in part by the state-means
providing or making state monies available for cap-
ital outlay or debt service.

* * * * * *
Sponsored by the state-means that the state acts as a
surety by assuming the financial responsibilities for
an authorized contracting agent.

The Department of Labor apparently applied this
interpretation to at least six state university or col-
lege projects from 1987 through 1991, where it
concluded that the prevailing wage act did not ap-
ply to the school projects because the state uni-
versities and colleges used bond issues to fund the
projects and did not use state funds.FN3 This **838
Court generally grants *554 deference to a long-
standing agency interpretation of a statute that the
agency administers. See Wayne Co. Prosecutor v.
Dep't of Corrections, 451 Mich. 569, 580, 548
N.W.2d 900 (1996). Because the agency's interpret-
ation is a plausible one and fits the purposes of the
statute and its fifth requirement examined in con-
text, I would defer to this administrative agency
and conclude that, in order for a project to come
under the prevailing wage act, the state must either
finance the project by providing state monies or
sponsor the project by assuming financial respons-
ibility for it.
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FN3. For example, in July 1987, the De-
partment of Labor sent the following letter
with regard to a project by Ferris State
College:
“This project for which you have claimed
an underpayment of the prevailing wage
act is not a state prevailing wage project.
Ferris State College financed this building
project with its own bond issue, which is
not guaranteed by the State. This method
of financing ... is outside the jurisdiction of
the Department of Labor.”

III. APPLICATION OF THE PROPER INTER-
PRETATION

Under this interpretation, the trial court properly
concluded that the project was not financed or
sponsored by the State of Michigan.

In April 1992, the university began construction on
the project. In December 1992, the university is-
sued $59,495,000 in tax-exempt bonds to pay for
the project. Between the start of the project and the
sale of the bonds, the university internally bor-
rowed with interest from its general fund to cover
the cost of the project's progress. The university did
not receive capital appropriations from the state for
the project. During the time the university drew
from its general fund, the cash reserves in the gen-
eral fund ranged from approximately $22,000,000
to $38,000,000, and the amount the university drew
from the general fund as a temporary cash flow on
a monthly basis ranged from $95,000 to
$7,100,000. After the bonds were sold, the general
fund was reimbursed with interest from the bond
proceeds. The university intends to repay the reven-
ue bonds with money raised through student activ-
ity fees and from its nonstate general fund that
*555 includes tuition, other fees, grants, and gifts.
The Legislature approved the project with the un-
derstanding that it would not involve state
funds.FN4 The state was not a party to any of the
contracts for the project, is not obligated to pay on
the revenue bonds, and is not acting as surety on
the bonds.

FN4. On March 5, 1992, the Director of
the Department of Management and
Budget, Patricia Woodworth, sent a letter
to the Joint Capital Outlay Subcommittee
indicating her support for the project be-
cause “it does not require state funding and
with the understanding that there is no
commitment of state funds for operation
and maintenance.” The committee unanim-
ously supported the project with the under-
standing that “there is no commitment of
state funds for operation and mainten-
ance.”

According to the undisputed facts, the State of
Michigan did not specifically appropriate funds for
the project. Where the university drew from its gen-
eral fund for the project, it reimbursed the funds it
obtained, and this fund, at all times, contained suf-
ficient cash reserves from nonstate sources to cover
the costs of the project. The trial court persuasively
addressed the point regarding whether the uni-
versity actually used state or nonstate funds for the
project when it drew from its general fund:
[I]t would be unrealistic to require WMU to chase
dollars through its general account to determine
whether they were state or non-state funds, for this
would be an impossible task. Thus, the court finds
that so long as there were sufficient non-state funds
in the general account to cover the dollars paid out
for the Project, there was no state financing or
sponsorship.

Moreover, the State of Michigan did not become a
surety on the project and was not financially re-
sponsible for the debt the university incurred.

*556 Because the Court of Appeals properly af-
firmed the trial court's decision to grant summary
disposition in favor of Western Michigan Uni-
versity, I would affirm.

WEAVER, J., concurred with RILEY, J.
Mich.,1997.
Western Michigan University Bd. of Control v.
State
455 Mich. 531, 565 N.W.2d 828, 134 Lab.Cas. P
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Western Michigan University Bd. of Control v.
State
Mich.App.,1995.

Court of Appeals of Michigan.
WESTERNMICHIGANUNIVERSITY BOARD

OF CONTROL, Plaintiff-Appellee,
andAssociated Builders and Contractors Inc., Inter-

vening Plaintiff-Appellee,
v.

STATE of Michigan, Defendant-Appellant,
andMichigan State Building Trades and Construc-

tion Council, AFL-CIO, Intervening Defendant-Ap-
pellant.

Docket Nos. 164452, 166312.

Submitted May 2, 1995, at Grand Rapids.
Decided July 7, 1995, at 9:15 a.m.

Released for Publication Sept. 15, 1995.

State university board of control brought suit
against state, seeking determination whether Pre-
vailing Wage Act applied to construction project.
The Kalamazoo Circuit Court, Donald E. Goodwil-
lie, J., granted summary disposition for university,
and state appealed. The Court of Appeals, Doc-
toroff, C.J., filed that Act did not apply to project.

Affirmed.
West Headnotes
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361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k212 Presumptions to Aid Construc-

tion
361k212.6 k. Words Used. Most Cited

Cases
When construing statute, court should presume that
every word has some meaning and should avoid
any construction that would render statute, or any
part of it, surplusage or nugatory.

[2] Statutes 361 206

361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic

Aids to Construction
361k206 k. Giving Effect to Entire

Statute. Most Cited Cases
If possible, affect should be given to each provision
of statute.

[3] Labor and Employment 231H 2304
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231HXIII Wages and Hours

231HXIII(B) Minimum Wages and Overtime
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(Formerly 232Ak1268 Labor Relations)
Project financed by state university through tax-
exempt bond issue was not “sponsored in whole or
in part by the state” within meaning of Prevailing
Wage Act, where state did not provide any direct
capital outlays for the project and bond issue,
which was funded with assessed student use fees,
expressly stated that state was not responsible for
repayment on the debt and that no state appropri-
ations would be used for its repayment; fact that
university used funds from University's general
fund, which contained direct state appropriations, to
pay for initial bills for project before bonds were is-
sued did not imply that project was financed by the
state, and state did not provide any capital outlay or
debt service by granting tax exempt status.
M.C.L.A. § 408.552.

**609 *23 Miller, Canfield, Paddock & Stone,
P.L.C. by Don M. Schmidt and Charles E. Ritter,
and Keith A. Pretty, Kalamazoo, for Western
Michigan University Bd. of Control.
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Frank J. Kelley, Atty. Gen., Thomas L. Casey, Sol.
Gen., and Kelly Keenan, Asst. Atty. Gen., for State
of Mich.
Klimist, McKnight, Sale, McClow & Canzano, P.C.
by John R. Canzano, and Donald J. Prebenda,
Southfield, for Michigan State Building Trades and
Construction Council, AFL-CIO.

Before DOCTOROFF, C.J., and HOLBROOK and
CORRIGAN, JJ.
DOCTOROFF, Chief Judge.
The trial court granted plaintiffs' motion for sum-
mary disposition pursuant to MCR 2.116(C)(10),
ruling that the prevailing wage act, M.C.L. §
408.551et seq.; M.S.A. § 17.256(1) et seq., did not
apply to a Western Michigan University (WMU)
construction project because the project was neither
financed nor sponsored by the state. We affirm.

In early 1986, WMU began to conduct feasibility
studies on changes to its recreation facility. WMU
paid for these studies with funds out of its general
fund. As a result of the studies, the WMU Board of
**610 Control adopted an increase in the student
enrollment*24 fee to finance the project. Construc-
tion on the project began in 1992. When WMU
realized that the increase in the student enrollment
fee would not cover all the expenses, it borrowed
money from the general fund. On March 13, 1992,
WMU sold $59,495,000 of tax-exempt bonds and
adopted a declaration of official intent to reimburse
itself for the project expenditures with the bond
proceeds. The bond debt would be funded with use
fees assessed on students.

WMU wrote to the Michigan Department of Labor
to ask whether WMU would be required to pay the
project's construction workers at the rates determ-
ined pursuant to the prevailing wage act. On four
separate occasions between November 1991 and
March 1992, the Department of Labor informed
WMU that the act did not apply to their project be-
cause state funds were not going to be used. On
June 23, 1992, pursuant to a question from a state
legislator, the Attorney General released an opinion
stating that the act applied to WMU's project re-
gardless of its funding source. OAG, 1991-1992,

No. 6723, p. 156. The WMU Board of Control then
filed a declaratory judgment action asking the trial
court to determine whether the act applied to the
construction project. Associated Builders & Con-
tractors, Inc., intervened as a plaintiff and Michigan
State Building and Construction Trades Council,
AFL-CIO, intervened as a defendant. All parties
filed motions for summary disposition. Ruling that
the act did not apply to WMU's project, the trial
court granted plaintiffs' motion for summary dis-
position pursuant to MCR 2.116(C)(10) and denied
defendants' motion for summary disposition.

Summary disposition pursuant to MCR
2.116(C)(10) is proper when, except with regard to
damages, there is no genuine issue of material fact
and *25 the moving party is entitled to judgment as
a matter of law. On appeal, we review the trial
court's grant of summary disposition de novo. All-
state Ins. Co. v. Elassal, 203 Mich.App. 548, 552,
512 N.W.2d 856 (1994). The prevailing wage act
states, in relevant part:
Every contract executed between a contracting
agent and a successful bidder as contractor and
entered into pursuant to advertisement and invita-
tion to bid for a state project which requires or in-
volves the employment of construction mechanics
... and which is sponsored or financed in whole or
in part by the state shall contain an express term
that the rates of wages and fringe benefits to be
paid to each class of mechanics by the bidder and
all of his subcontractors, shall be not less than the
wage and fringe benefit rates prevailing in the loc-
ality in which the work is to be performed. [M.C.L.
§ 408.552; M.S.A. § 17.256(2) ].

In his opinion, the Attorney General determined
that the relevant question was whether the project
was a “state project” and whether it was “sponsored
in whole or in part by the state” within the meaning
of the act. The Attorney General then merged these
two questions and determined that, because WMU
is a state university, the state sponsored the project.

On the other hand, the trial court reasoned that
three questions had to be resolved in determining
whether the act applied: (1) whether WMU is a
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“contracting agent”; (2) whether the project is a
“state project”; and (3) whether the project is being
“sponsored or financed in whole or in part by the
state.” While the trial court agreed with the Attor-
ney General that WMU was a contracting agent and
the project was a state project, the court held that
the project was not “sponsored or *26 financed in
whole or in part by the state.” We hold that the trial
court properly interpreted the requirements of the
statute.

Our Court has addressed this issue before. In Mus-
kegon Building & Construction Trades v. Muskegon
Area Intermediate School Dist., 130 Mich.App.
420, 343 N.W.2d 579 (1983), the plaintiff requested
a determination whether the Muskegon School
Board would be required to comply with the pre-
vailing wage act in a remodeling project for one of
the schools. The plaintiff argued that, because the
Legislature had recently amended the definition of
“contracting agents” in the act to explicitly include
school boards, the school board was required to
comply with the **611 act even though it raised the
funds for the remodeling through its own tax levy.
Our Court held that acceptance of the plaintiff's in-
terpretation would render meaningless the statutory
requirement that the state project be “sponsored or
financed in whole or in part by the state.” Id. at
432-433, 343 N.W.2d 579.

[1][2][3] Although Muskegon involved a school
board and a tax levy rather than a state university
and a bond issue, we find its reasoning applicable
to this case. When construing a statute, the court
should presume that every word has some meaning
and should avoid any construction that would
render the statute, or any part of it, surplusage or
nugatory. Altman v. Meridian Twp., 439 Mich. 623,
635, 487 N.W.2d 155 (1992). If possible, effect
should be given to each provision. Gebhardt v.
O'Rourke, 444 Mich. 535, 542, 510 N.W.2d 900
(1994). The Attorney General would deem all state
projects to be sponsored by the state. This would
render surplusage the requirement that a project be
“sponsored or financed in whole or in part by the
state.” Because we find this issue to be dispositive,
we need not address whether WMU is a

“contracting agent” or *27 whether this is a “state
project” as defined by the act.

Next, defendants argue that, even if all state
projects are not deemed to be financed or sponsored
by the state, this project was financed or sponsored
by the state. It is undisputed that the state did not
provide any direct capital outlays for the project.
Defendants maintain that the state financed and
sponsored the project indirectly. We disagree.

The words “finance” and “sponsor” are not defined
in the act. Therefore, it is appropriate to consult a
dictionary for their ordinary meaning. Popma v.
Auto Club Ins. Ass'n, 446 Mich. 460, 470, 521
N.W.2d 831 (1994). The verb “finance” is defined
as “to supply the funds or capital for.” The Americ-
an Heritage Dictionary (New College Edition,
1976), p. 492. “Sponsor” is defined as “one who
binds himself to answer for another's default:
SURETY [and] one who assumes responsibility for
some other person or thing.” West Ottawa Public
Schools v. Babcock, Director, Dep't of Labor, 107
Mich.App. 237, 247-248, 309 N.W.2d 220 (1981),
quoting Webster's Third New International Diction-
ary (Unabridged, 1970), p. 2204.

First, defendants maintain that WMU used monies
from its general fund to pay for certain expenses.
The general fund did contain direct state appropri-
ations, as well as funds from other sources. WMU
admits that it paid for the feasibility studies out of
its general fund. Plaintiffs also do not dispute that
WMU paid the initial bills for the project out of the
general fund. As the trial court stated, however, this
does not imply that the project was financed by the
state. When WMU issued the bond, it adopted a
resolution to reimburse its general fund out of the
bond proceeds. Lowell Rinker, WMU's assistant
vice president for business,*28 stated that revenue
bonds were issued in the amount of $59,495,000 to
cover the estimated $45,230,000 cost of the project.
Rinker also stated that fifty-eight percent of the
university's general fund came from state appropri-
ations. The other forty-two percent consisted of
funding from nonstate sources. According to Rink-
er, the non-state cash in the general fund ranged
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from $22 million to $38 million while the project's
temporary cash flow needs for the same period
ranged from $95,000 to $7,100,000. This means
that, even if WMU received no state appropriation,
it still could have temporarily financed the project
without state assistance until it received the funds
from the bond issue.

Second, defendants claim that, because WMU
pledged state income and property to repay the rev-
enue bonds, the state partially financed the project.
The bond issue expressly stated that the state was
not responsible for repayment of the debt and that
no state appropriations would be used for its repay-
ment. WMU stated its intent to finance the bond
with increased student user fees. If we accepted de-
fendants' claim that all the property pledged to fin-
ance the bond is state property, then all of WMU's
projects would qualify as state projects financed or
sponsored by the state. As we stated above, not all
state projects are financed or sponsored by the
state.

Third, defendants argue that the state sponsored the
project by granting WMU tax-**612 exempt status
for its bond issue. This argument has no merit. Al-
though the State of Michigan will not gain the tax
revenue it might have received on a taxable bond
issue, loss of tax revenue does not qualify as spon-
sorship or financing of the project. The State of
Michigan did not lose any more money or take on
any greater financial risk than it would have if *29
the project had never been undertaken. The State of
Michigan did not provide any capital outlay or debt
service by granting tax-exempt status. The State of
Michigan neither sponsored nor financed WMU's
construction project.

Under the prevailing wage act, workers on state
projects that are financed or sponsored, in whole or
in part, by the state must be paid not less than the
prevailing wage rate in the locality where the work
is performed. M.C.L. § 408.552; M.S.A. §
17.256(2). Because WMU's project was not fin-
anced or sponsored by the state, the prevailing
wage act does not apply to this project.

Affirmed.

Mich.App.,1995.
Western Michigan University Bd. of Control v.
State
212 Mich.App. 22, 536 N.W.2d 609, 102 Ed. Law
Rep. 1172, 2 Wage & Hour Cas.2d (BNA) 1694
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